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Date: 13 January 2006

To: California Ocean Protection Council Members

From: Jonathon Gurish, Staff Attorney

Re: Report on Children’s Pool

At its September 23, 2005 meeting at Scripps Institute of Oceanography in La Jolla, the 
Ocean Protection Council received public testimony concerning the conflict between harbor 
seals and humans using nearby Children’s Pool. The Council expressed concern about the 
situation and asked staff to investigate the situation further in order to make 
recommendations to the Council.

The issue of management of Children’s Beach is now in litigation and it is the staff’s opinion 
that the Council should await the resolution of that litigation. The controversy over 
appropriate management of the beach has apparently been brewing since at least 1997 
when the seals started to occupy the beach in large numbers, though there are antecedents 
to the conflict prior to 1992.

In 1994, the City established a marine mammal reserve to the north of Children’s Beach in 
response to the recovered presence of seals in the area, and at that time seals were not 
generally using the beach.1 Since 1997, seal populations in the beach area have increased 
to almost 200 individuals on some occasions, prompting the need for the City to manage 
human/seal interactions. Numerous city council meetings have been held on the issue and 
in a 1998 report to the city council, the city manager proposed dredging and restoring the 
beach for human use.

This area represents the southern-most extent of the harbor seals’ range.

In a September 14, 2004 meeting, the city council resolved that the city design and permit 
sand removal and opening of sluiceways that will restore the beach to its 1941 condition, in 
an effort to remedy the high fecal coliform count at the beach and make the beach less 
amenable to out-hauling by the seals. Numerous delays and public protests have delayed 
implementing that order and the city council has since taken various positions on how the 
beach should be managed. There is a high level of animosity between the various parties 
involved in the discussion over the use of this beach.2 As a result, a citizen sued the City of 
San Diego in 2005, requesting the beach be restored to a swimming beach.

2 According to Judge Pate:

“Plaintiff [who sued to open the beach to swimming] also contends that “Pro-seal activists” have been permitted by 
the City to conduct themselves in a manner that effectively denies access to the Children’s Pool to swimmers, 
fishermen [sic] and other users of the Pool, beach and adjoining areas. The evidence shows that certain individuals 
have engaged in uncivil, and on occasion, illegal conduct... There have been instances of verbal and physical abuse 
and violence. On several occasions, the San Diego Police have been called to the scene (p. 26).”
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After a four-day bench trial, the San Diego Superior Court issued a lengthy opinion on August 
28, 2005. A copy is attached for your reference. Judge William Pate’s decision chronicles 
the struggle between the various factions concerned about protecting the seals and restoring 
the beach for human use. In sum, Judge Pate ordered the City to "employ all reasonable 
means to restore the Pool to its 1941 condition by removing the sand build-up and further to 
reduce the level of water contamination in the Pool to levels certified by the County of San 
Diego as being safe for humans (p. 31).”

The City of San Diego has appealed the decision to the 4th District court of Appeals, and 
moved for a stay of the order pending appeal. Judge Pate granted the stay on November 8, 
2005. Briefing on the appeal has not begun, and this phase of the appeal process is 
expected to take at least a year to complete.

Given the significant investment and on-going litigation concerning this matter, intervention 
by the Ocean Protection Council could further confuse the issue and delay final resolution of 
the appropriate management of the area. It therefore recommended that the Council not 
intervene in the matter at this time.



Photos of Children’s Pool 
Near La Jolla, California



F I L L E D
Clerk of t he-Superior Court .

 AU6: 2 - 6 - 2005

By: K. LANTZ-JONES, Deputy

SUPERIOR COURT OF CALIFORNIA 
COUNTY OF SAN DIEGO

VALERIE O’SULLIVAN, ) 
 )

Plaintiff,  ) 

 
CITY OF SAN DIEGO, a municipal entity,
and FOES 1 through 500, inclusive, 

)
)

Defendants. ) 
) 

 ) 
 ) .

_________________________  ) 

CASE NO. GIC 826918

FINAL STATEMENT OF DECISION

The court, having heard the testimony at trial and the argument of 
counsel and having considered the pleadings, evidence and declarations filed 
herein, makes the following factual findings and conclusions of law.

 FACTUAL FINDINGS

On June 21, 1930, Ellen Browning Scripps, through her Attorney in 
Fact, Dr. J. C. Harper (hereinafter “Harper”) wrote the Mayor and City Council 
of San Diego for permission to construct a “concrete breakwater in the Pacific 
Ocean at La Jolla.” The stated purpose for the breakwater was to “create a 
Bathing Zone adjacent to the City of San Diego’s La Jolla Park and City
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Streets.” The letter notes that the breakwater "will be outside the City of San 
Diego but adjacent to the park and streets.” [Exh. 546.] On June 25 , 19 3 0 ,

 
hydraulic engineer H. N. Savage (hereinafter “Savage”) also wrote, th e  City of 
San Diego (hereinafter “the City”) on behalf  of Ms. Scripps requesting 
permission to construct the breakwater. He enclosed with his letter plan 
drawings of the proposed breakwater. In this letter, Savage states the purpose 
of the breakwater “is to create a bathing pool” and the cost would be "in the 
vicinity of $50,000.” [Exh. 547.] On June 30, 1930, the San Diego City 
Council passed Resolution No. 54177, granting permission to Ellen Browning 
Scripps to construct a “concrete breakwater in the Pacific Ocean at La Jolla, 
California. . ." [Exh. 11.] 

Savage was the Engineer-in-Charge of the project and wrote a “Feature 
History” of the project, a copy of which can be found in the San Diego Public 
Library. Since there does not appear to be anyone alive who was in a position 
of authority with regard to the approval and construction of the breakwater 
feature, Savage's history provides the court with what appears to be the most 
accurate history of the children’s pool project. [Exh. 32.] Based on that 
history, the following findings are made.
• In 1922, Ms. Scripps and Harper invited Savage to determine the 
“practicality and feasibility of the accomplishment of a bathing pool for children
in the Ocean at La Jolla, California.” [Id. at 64.] For several months thereafter
Mr. Savage conducted “world wide research” and on March 22, 1923, 
submitted a report to Ms. Scripps. The report contained recommendations for 
•constructing a bathing pool in the ocean in front of the location of the Casa de 
Manana Hotel..   

Several years later, in May 1930, Ms. Scripps’. representatives “invited 
[his] cooperation in the accomplishment of the projected splendid gratuity
bathing pool for children at La Jolla.” [Id.] Savage, apparently having accepted 
the invitation, met on June 6, 1930 with a representative of the United States
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War Department preliminary to applying to the War Department for perm ission
    " to construct the breakwater feature of the projected bathing pool."  [Id.-]

 On June 20, 1930 , Ms. Scripps authorized construction of the pool as a
gif t  to children. Savage's services on the project were also a gratuity to
children. The next day, formal application was made to the War Department 
requesting permission to construct the breakwater feature of the pool. [Id. at 
64 -  65.] At the same time, application for permission to construct th e  pool 
was made to The State of California, Department of. Public Works, and th e  City 
of San Diego, Mayor and “Common council,” as well as the City's Board of Park 
Commissioners and Board of Playground Commissioners.

■ As noted above, permission from the City was granted on June 30, 1930. 
[Id. at 16.] The Board of Playground Commissioners took no action because 
the pool was not being constructed on property “under the control of the 
Playground Commission.” However, the President of. the Playground 
Commission stated “the Board will be happy . . . to cooperate with you in the 
maintenance and construction of same after it is completed, in so far as our 
jurisdiction will permit.” The City Park Department approved the construction 
on July 22, 1930. [Id. atl8.] The War Department issued a construction 
permit on September 2, 1930. [Id at 19.] 

Savage wrote the Attorney General for California, U.S. Webb, to clarify 
the legal requirements for approval of the pool project by the State of 
California. In that letter, Savage confirmed his understanding of the position 
expressed by the Attorney General at a September 4 ,  1930 meeting. In   
summary, Savage concluded “that an Act of the California State Legislature 
alone could legally authorize the gratuitous construction . . .  of the breakwater 
structure necessary to control Pacific Ocean water sufficient to provide a safe 
bathing pool at the site selected, .  .  .  until an Act of. the California State 
Legislature could be obtained, only the California State Attorney General could 
initiate the legal steps necessary to prevent the construction of the projected

-3-



■

i

s

8
S

10

 11
12

13

14

.5
13

17
18

19

20

21

22

23

24

25

26

7

.
)

bathing pool breakwater, and . . . appreciating the gratuitous perpetual non
commercial character of the projected undertaking, . . .  it would be entirely 
proper for the work to be immediately put under construction . . . having in 
mind the extreme age and failing health of Miss Scripps, and . . . out of . . . 
unprecedented official constructive cooperation gave  me your assurance of 
further constructive cooperation to the extent you find proper . . .  in advancing 
the accomplishment of an -Act of the next Legislature, legally confirming the 
accomplishment of the gratuity.” [Id. at 24.] On September 17, 1930, Attorney 
General Webb responded to Mr. Savage’s letter and stated “approval is 
expressed to all said by you therein.” [Id. at 23.] 

With actual or tacit approvals in hand; on  September 15, 1930, Ms. 
Scripps awarded the construction contract to W.M. Ledbetter & Company. Two 
days later, equipment arrived on site and construction commenced. [Id. a t  78.]

According to Savage, “[t]he purpose of the project was to create a  safe 
bathing pool for children, sheltered from the ocean surf and winds.” [Id. a t 5.] 
The project itself consisted of a “breakwater three hundred feet long with its top 
twelve feet above mean sea level. The breakwater extends from a bluff a t the 
edge of the ocean out in a sweeping curve [from north to northeast] along a 
natural low barrier reef between the pool and the ocean.” 

“Access to the pool is provided for by the construction of concrete 
reinforced stairways from the top of the bluff down to the sand beach, also 
from the top of the bluff down to the wide walkway which extends along the top 
of the entire breakwater. The inside of the breakwater is terraced making 
access from the walkway along the entire length of the breakwater inside down 
to the sand beach.”  

“The park area on the bluff adjoining the pool was improved by grading 
•and the construction of parapet wa lls, and  curbs. Shrubs have been planted 
an d benches provided.” [Id a t  4.]  
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1 In addition to the above improvements, a cable was stretched ac ro ss  the 
 

open end of the pool, anchored on the far end of the breakwater and t h e  cliff 
  

face on shore. Ropes hung from  the cable approximately eight (8) fee t  a p a r t
   

Drainage was also constructed to divert water from running over and dow n the 
face of the bluff and instead into the City's storm drain system, [Id. at 6 .]

   
 

 
The construction proceeded relatively smoothly, with some unanticipated 

delays. The project was essentially completed on February 10, 1931, . [Id. at 
134.] On Ju n e  1, 1931, Ms. Scripps gave the Children’s Pool to the City of San 
Diego, [Exh. 1.] On June 11, 1931, the Common Council of the City adopted 
Resolution 56609 whereby it “express[ed] to this generous friend of hum anity  
its most cordial thanks, on behalf of the children and citizens generally of the 
City of San Diego, for the unprecedented tidal bathing pool for the younger 
generation which has recently been constructed in ocean water on the shores 
of La Jolla, . . . .” [Exh.19.]

• 

 

 On June 15, 1931, the Governor of California signed Statute No. 937 of 
the laws of .1931, which granted to “the city of San Diego, . . .  all right, title and 
interest of the State of California, . . .  in and to all that portion of the tide and 
submerged lands bordering upon and situated below the ordinary high water 
mark of the Pacific ocean described as follows: 

"Beginning at the intersection of the ordinary high water mark of the 
Pacific ocean with a line bearing S. 87° 40° W. from the monument marking the 
intersection of Coast boulevard south and Jenner street as . . . shown on that 
certain map entitled ‘Seaside subdivision number 1712’ and filed June 23,
1920 . . . ; thence N. 350°, thence E. 300°, thence S. 185° more or less to the 
ordinary high water mark of the Pacific ocean, thence in a generally 
southwesterly direction along the ordinary high water mark of the Pacific ocean 
to the point of beginning, all in the Pacific ocean, State of California, to be. 
forever held by the city  of San Diego and its successors in trust for the uses  
and purposes and upon the express conditions following, to wit:
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(a) That said lands shall be devoted exclusively to public park, bathing
 pool for children, parkway, highway, playground, and recreational purposes, 
a^el'/to.'such-other uses as may be incident to  or convenient for t h e  full
enjoyment of, such purposes;  

(b)  The absolute right to fish in the waters of the Pacific ocean over 
said tidelands or submerged lands, with the right of convenient access to  said 
waters over said lands for said purpose is hereby reserved to the people o f  the  
State of California.”

The grant of the trust became effective August 14, 1931. On 
November 21, 1931, the Operating Department of the City prepared a  map 
depicting the land granted to the City by the State of California “for a 
swimming pool.” [Exh. 731.]    

In 1933, the Legislature passed and the Governor signed Statute No. 688 
of the laws of 1933, that conveyed in trust all of the tidelands of the state 
bordering the City of San Diego. The more general grant of land described 
permissive uses of the tidelands, as contrasted with the 1931 grant, which 
provides for exclusive uses of the tidelands within the grant. Thereafter, for. 
over sixty years, the Children’s Pool remained open for the use and enjoyment
of the people of San Diego and others.

Based on other evidence received at trial, the following facta are found. 
In, 1980 and 1983, the City of  San Diego contracted for repairs to the 
Children’s Pool breakwater. These repairs included replacing the handrail, 

.

improving lifeguard facilities and repairing the breakwater itself. [Exh. 722.]
There is no evidence of any concern about or discussion of seals in the 

Children’s Pool area until July, 1992. At that time, a representative of Sea 
World, Jim Antrim, discussed with Barbara Bamburger, a representative of 
"Friends of the Seals,” the creation of a seal reserve in the vicinity of "the rock 
off Shell Beach (in front of 939 Coast Blvd)” as it was the “focal point of harbor
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seal activity concentrated between the months of January and May . [ Exh 

82 8 . ]
The issue of establishing a Marine Mammal Reserve in the Seal..Rock

area of La Jolla came before the San Diego Park and Recreation B o a rd  in 
October, 1992. This area was to begin about 100 yards east of the Children's 
Pool. [Exh. 588.] The Director of the Board recommended posting signs in  the 
Seal Rock area advising it is unlawful to harass or disturb marine mammals 
and signs to educate the public about marine mammals. He also 
recommended establishing a volunteer docent program and solicitation of 
private funds to finance a two-year study of the uses of the Seal Rock a rea  by 
harbor seals. [Exh. 581.] 

The subject of a marine mammal reserve (hereinafter “the Reserve”) came 
before the City Council Committee on Public Facilities and Recreation on 
November 25, 1992, with a recommendation by the City Manager to essentially .
adopt the Park and Recreation Board recommendations, with the exception 
that the Reserve be established for a five-year period. [Exh. 588 a t1 .] The City 
Manager’s recommendations were adopted. [Exh. 583.] The water and lan d   
within the reserve would be “off-limits to human and pet intrusion.” [Exh. 588 
at 5.] In making these recommendations, the City recognized that marine 
mammal populations in the area of Seal Rock, and harbor seals in particular, 
had increased during the prior ten years. [Id. at 4.] The City Manager was 
directed to meet with Ms. Bamburger to fix the boundaries of the Reserve. 
[Exh. 583 at 1.] 

 

 

 
A Request for Council Action was sent to the City Attorney on December 

3, 1992, recommending a reserve with a fixed boundary beginning 200 feet east 
of the seaward entrance to the Children’s Pool. [Exh. 584, attached map.] The 
City Attorney approved, the request, and the recommendation for the Reserve 
came before the City Council on February 1, 1993. [Exh. 585.] It passed 
unanimously after an amendment that extended the boundaries “to include the
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compromise area that goes practically to the beach that  was presen ted by
Barbaral Bamburger  This discreet area shall be in effect for five y ea rs  on a 
trial basis and is off limits to swimmers, divers and tourists. Access to the

 
riptide is not affected because the divers can come in and go out through, the
hildrens Pool."[Exh. 586.] The ordinance was formally adopted on F ebruary
22, 1993. [Exh. 589.] 

C
  

On or about October 25, 1993, Jane Sekelsky, Chief, Division o f  Land
Management, State Lands Commission (hereinafter “SLC”), sent a letter to  Carl

 Lind, a private citizen, copied to Robin Stribley, Natural Resources Manager,
Park and Recreation District, City of San Diego. The letter concerned the
creation of a marine mammal preserve within an area encompassed within a
statutory trust grant. The SLC, on behalf of the State of California, expressed
its concern that the Reserve may prohibit activities specifically reserved to  the
people of the State of California. Such activities include “the absolute right to
the public use of said tidelands arid to fish in the waters thereof, with the right
of access to said waters over tidelands for said purpose.” [Exh. 67.] The
Legislature has vested in the SLC: “All jurisdiction and authority remaining in
the State as to tidelands and. submerged lands as to which grants have been or
may be made,” and has given the commission exclusive administration and
control of such lands. (Pub, Resources Code § 6301.) 

'

 
The SLC then followed up with a clarifying letter dated November 15, 

1993, addressed to Ms. Stribley and Barbara Bamburger. In that letter, SLC 
more thoroughly advised the City of its rights and obligations in regard to lands 
over which it is the trustee. The State stated that “[t]he proposed ordinance is 
clearly inconsistent with the provisions of Chapter 937, Statutes of 1931. To 
ban public recreational uses as proposed would violate the specific provisions 
of the  s ta tu s and the City’s responsibility as Trustee.” [Exh. 70 ] The court 
recognizes that the Reserve is situated within the broader tidelands grant of 
1933 and not the much more narrowly and specifically worded grant of 1931.

-8-
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However, the court finds that the letter from the SLC placed the city on notice, 
as of November 1993, of its legal obligations under the 1931 Statutory grant of  
public trust land. 

On November 18, 1993, the California Coastal Commission approved the
establishment of the Reserve in the vicinity of Seal Rock. [Exh. 606.] The 
approval was conditioned on the City obtaining approval of the SLC a n d  the 
boundaries of the Reserve not including any “sandy beach area.” The 
requirement to obtain SLC approval apparently prompted the City to obtain  a  
legal opinion from the City Attorney and to survey the areas of the Children’s 
Pool grant and the 1933 grant. In a memorandum dated December 17, 1993,
the City Attorney opined that the SLC erroneously concluded that the Reserve
area was within the 1931 grant, when it was really within the 1933 grant. 
Since the City surveyed the area and found the Reserve did not lay within the 
1931 grant, the City Attorney concluded the designation of “a small preserve 
for marine mammals is clearly consistent with the uses of tidelands" under the 
1933 grant. The issues involving the Reserve are relevant as notice to the City 
of its rights and obligations under the 1931 grant as contrasted with the 1933 
grant. 

On January 25, 1994, the SLC, upon further review, concluded the 
Reserve did not violate the conditions of the 1933 grant, which granted to San 
Diego trust rights over all "[s]tate owned Public Trust Lands within the Pacific 
Ocean and the City limits (not already granted-such as the Children’s Pool) to 
the City of San Diego.” The SLC distinguished the broad provisions of the 1933 
grant and the “restrictive provisions” of the 1931 grant which “im pact[s] the 
area of the Children’s Pool.” [Exh. 597.] 

The California Fish and Game Commission (hereinafter. “Fish and Game”) 
declined to take any action in regard to the Reserve. However, in its March 30, 
199.4 letter to the City, Fish and Game cautioned the City about interfering 
with “the public’s right to fish in state waters." [Exh.598.] On July 25, 1994,
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the City Council amended the ordinance establishing  the Reserve to comply
w ith  th e  requirements of the Coastal Commission and to permit fishing 
pursuan t to the request of Fish and Game, . . .[Exhs. 599, 600 &  6 0 1 .]

 

 On September 30, 1995, the City Council  accepted donations for 
improvements, to the Children's Pool. [Exh. 608 &  609.] 

The Natural Resources and Culture Committee (hereinafter  “Natural 
Resources”), on October 1, 1997, received an informational report from th e  City 
Manager about the “Closure of Children’s Pool.” The report noted that th e  Pool 
had been closed to “water contact since September 4, 1997 due to continuously 
high fecal coliforin counts.” Obvious forms of contamination had been ruled 
out and it was believed that the source was harbor seal feces. This had n o t yet 
been confirmed, but laboratory tests were being conducted. [Exh. 611.]

The City Manager then discussed the City’s lack of understanding of the 
reasons for “this unusual contamination level:” The City did know that 
“[h]arbor seal populations have steadily increased off the west coast over recent 
years. This is evidenced at Children’s Pool by an increased number of seals 
using the area.” The City noted that a potential cause of the increase in the 
number of harbor seals at the Children’s Pool was the nearby Reserve, which 
was three years into its five-year trial. Another potential cause was that “for 
the last year and a half, [City] lifeguards have erected barriers between seals 
hauled-out on the sand at Children’s pool and the public,” The barrier was to 
protect the public “from being bitten by a wild animal” or being fined for 
disturbing the seals.  

The City Manager took the position that “[i]f the high contamination level 
both proves to be due to  seals, and continues, it is the City’s intent to find a  
solution which allows the peaceful co-existence of humans and seals at 
Children’s Pool, to the extent the public health can be protected.” He also 
recognized “[s]ince public health is potentially at risk, the federal Marine 
Mammal Act allows the City to take non-injurious actions which would reduce
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or eliminate seal usage of Children's Pool.” He then described various non- 
injurious,-methods-.that could be used and declared that “permanent closure of

 
C hild ren  Pool  to the public is not being considered"  [Id.] 

 The following month, on November 18, 1997, representatives of various  
agencies  and ‘ organizations met t o  discuss seals at Children’s Pool.  
Representatives from National Marine Fisheries Service (hereinafter “NMFS”), 
Fish and Game, Scripps Institute, Sea World, The Zoo, Park and Recreation, 
Lifeguards, and Council District 1 attended.  [Exh. 6 13.] Apparently the 
meeting did not result in any action to address the seal situation at Children’s 
Pool. 

On December 10, 1997, the NMFS, an agency of the United States 
Department of Commerce, advised the City that “[w]hen Seal Rock was

 designated as a temporary reserve in 1994, a small number of harbor seals 
were utilizing the rock as a haul-out, while no animals were hauling out at 
Children’s Pool Beach (CPB). According to [a] report, in 1996 the maximum 
number (62) of animals observed hauling out, on the rock occurred in April, 
while the maximum number (120) of animals observed hauling out at CPB 
occurred in June. Based on these data it appears that animals are preferring 
CPB over Seal Rock as their major haul-out site. This trend will most likely 
continue into the near future as the local seal population continues to increase 
in size.” [Exh. 203.] 

 

  
NMFS also concluded that the seals at Children’s Pool appear to be 

acclimating to humans and the effectiveness of the Reserve as a seal sanctuary 
is questionable.  “Because, the harbor seal population both locally and 
statewide is healthy and increasing,” removing Seal Rock as a  Reserve will have 
no adverse effect on the seals. [Id.] 

In January 1998, Hubbs-Sea World Research Institute published a 
report of seal activity at the Reserve and Children’s Pool. The report was based 
on photographs taken of each location every 30 minutes from November 1995
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through September 1997. In most months, the peak count was significantly 
higher for the Children ’s Pool than the Reserve. [Exh. 245.] 

In February, the City. Manager  updated Natural Resources o n  the
Children ’s Pool closure. The report confirmed that the contamination  w a s  the
result of “a seal excrement overload for Children’s Pool.” For fifteen years 
before 1994, the water quality in the Children’s Pool met safe standards except 
on rare occasions. The report seemed to reasonably reject scaring away the 
seals from the beach or Pool, relocating them or physically preventing their 
entering Children’s Pool. The "action plan" proposed was to discontinue 
placing barricades on the beach in the hope the seals will use the beach less if 
there were more human interaction and to hire a consultant to develop a  plan 
fo r  opening the. sluiceways in the breakwater. It was believed the open  
sluiceways would increase the amount of water in the Pool and reduce the size 
of the beach. The increase in water would further dilute the concentration of 
feces in the water and a smaller beach might discourage some of the seals from 
hauling out at Children’s  Pool and thereby reduce the number of seals at the 
Pool. [Exh. 111.] The Committee approved the Report recommending the 
hiring of a consultant in regard to re-opening the sluiceways. [Exh. 617.]

Prior to the May 6, 1998 meeting of Natural Resources, the City Manager  
provided another report. This time the City Manager recommended returning 
the barricades to separate the seals from the public. The removal of the 
barricades did not have the desired effect of reducing the seal population at the 
Pool. Also, complaints by. public members Of interactions between humans and 
seals were distracting the lifeguards from their public safety duties. For these 
reasons, the City Manager recommended the barricades be returned to the 
Pool. [Exh. 112.]

 

The report also concludes that re-opening the sluiceways was feasible, 
but three-quarters of the sand on the beach would need to be removed, in 
order to return the beach to its 1931 configuration. The City Manager
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recommended the sand removal. [Id.] The Committee's action w a s  to
recommend that the pity Council direct the City Manager to apply for a C oastal
Development Permit to remove th e sand and re-open the sluiceways. [Exh. 

 
619].   

 In August, 1998, the City was advised by the Center for Disease Control 
that seals can transmit diseases to humans. “Some seals can carry 
tuberculosis and Giardia. Fecal contaminant bacteria and viruses would also 
be a potential concern.” [Exh. 165.]

On December 22, 1998, the City requested authorization from the NMFS 
to remove sand from the beach. Dredging sand from the beach could 
constitute an “incidental harassment” of the seals. [Exh. 255.] In justifying its 
request, the City represented that the breakwater was constructed to provide a 
sheltered swimming area for children; that the Pool has consistently been a 
popular attraction with a  broad range of users who have come to rely on the 
Pool for beach recreation and water access; that skin and SCUBA, divers  
depend on the Pool in order to safely enter and exit the water; that the beach 
behind the breakwater has gradually widened as sand accumulated in the Pool. 
By 1998, the shoreline at the Pool had advanced to near the end of the 
breakwater, at the mouth of the Pool. This resulted in very little protected area 
for recreational swimming. In addition, the swimming area had moved to 
within a close proximity to dangerous rip currents and their attendant safety 
concerns. Lifeguard rescues had increased because of this dangerous 
condition. [Exh. 623.].  

The City stated that it could restore the Pool as “a safe swimming area 
and [achieve] acceptable water quality [at] the Pool by reducing the beach 
width.” The requested excavation would return the Pool to its early 1940’s 
condition, with an enlarged area “available for recreational swimming and a 
safe region for the public to enjoy away from the dangerous rip currents.” [Id.]
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The recommendation of Natural Resources to remove sand from  the 
Children’s Pool came before the  City Council on March 22, 1999. The
recommendation received four yeas and four nays, so the matter was tabled
until March 29, 1999, [Exh. 627.] On that date, the City Council voted “to  not 
dredge, not shoo the seals, instead put up a barrier to protect the humans from

 

the seals and the seals from the humans and send it back to the Natural 
Resources Committee for an indepth (sic) review of all the issues including the 
legality and how it was left in the will."1 Following the vote, the City withdrew 
its request for a coastal development permit from the California Coastal 
Commission. [Exh. 88.] The next day, the rope barrier went up. (Exh. 133.)

1MS. Scripps’ gift was mads during her lifetime and thus the Children’s Pool is not subject to any will provisions.

On August 4, 1999, Natural Resources considered the issue of letting the 
Reserve designation lapse. The City Manager,  in his July 26 report, 
recommended letting the Reserve lapse as of its sunset date of September 16, 
1999.

 In his report, the City Manager discussed the potential impact on 
Children’s Pool. He noted that the NMFS was considering whether to declare 
Children’s Pool a “natural haul-out and rookery.” Such a designation would 
impose a  no-human-interference policy at the Children’s Pool beach. NMFS 
had held off on such a designation because the City was pursuing a “shared- 
use-by-people-and-seals policy” and was working on a proposal to “address the 
pollution at the Pool by reducing the size of the beach and thus the available 
haul-out space for the seals." Since the City had “abandoned the shared use 
concept and did not pursue the project to address the pollution, [NMFS] 
assumes the City plans to maintain Children’s Pool beach as a seals-only 
beach. Therefore, the Service believes the next logical step would be to manage 
Children’s Pool beach as a permanent harbor seal haul-out and rookery,” The 
net effect would be that the public could not use the beach set aside for the 
seals, nor could fishing occur in that area. [Exh. 643.] Natural Resources
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rejected the City Manager’s  recommendation and  voted to recommend the 
Reserve be continued for another five-year term. [Exh. 634.] On Novem b e r  
1999, the City Council voted to make the Reserve permanent with a five-year
review.  [Exh. 642.] ‘ 

On October 19, 1999, NMFS advised the City that it did not favor public 
beaches being closed to the general public due to harbor seals expanding their 
range and colonizing mainland beaches. Further, NMFS did. not agree with a 
shared-use of Children’s Pool by humans and seals. NMFS believed th e  City 
should decide if the Children’s Pool is to be used by humans or seals, no t both. 
[Exh. 205.) 

On November 4, 1999, the City Attorney wrote the SLC inquiring whether 
the SLC considered the closure of the Children’s Pool, or usage of the Pool for 
viewing seals, a violation of the 1931 Grant of Public Trust over the area of the 
Children’s Pool. [Exh. 73.]  

In February 2000, the NMFS notified the City that it  had decided to 
manage the Children’s Pool as a harbor seal natural haul-out and rookery. 
NMFS based this decision on their understanding that harbor seals first began
hauling-out at Children’s Pool in 1995, with ever increasing numbers and the
fact that in 1999, for the first time, seal pup births were documented  at the 
Pool. [Exh. 655.]

On March 15, 2000, Fish and Game advised the City that the City did 
not have the authority to create a seal reserve on public tru st tidelands. Fish 
and Game cited several bases for this opinion, including violation of the State 
Constitution, preemption by Federal law and State law, and violation of the 
1933 trust itself. [Exh. 75.]

 On August 15, 2000, the SLC responded to the City’s request for an 
opinion. The SLC stood by their 1994 opinion that a small temporary seal 
reserve would not violate the 1933 trust and urged the City “to exercise its 
responsibilities in a flexible, balanced and thoughtful manner.” However, the
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SLC did not address the City's inquiry concerning seals at the Children’s  Pool.
[Exh.76.]

B
y letter of February 11, 2003, the NMFS advised the City that i t  could

not intentionally harass the seals at Children's Pool in order to remove them.
However, it could undertake activities that might temporarily displace the 
seals. An example would be a dredging project intended to improve th e  water
quality at Children's Pool. [Exh. 668.] 

 

Oh March 13, 2003, the California Coastal Commission advised th e  City
that the rope barrier the City had erected closing off most of the b each  at
Children’s Pool and access to the water at the Pool, needed a Coastal Permit.
The Commission was concerned that a supposed temporary situation h ad  been
in place for four years and appeared to be permanent. [Exh. 98.]

On March 21, the County of San Diego informed the City that w ith  the
adoption of AB 411 by the Legislature, the status of the Children’s Pool had.
changed from "closed" to “advisory", since the water contamination was not
due to a sewage spill. [Exh. 149.] 

 The City Council on April 1, 2003 considered the request of the Coastal
Commission to modify the permanent status of the Reserve. The City Manager
recommended that the City accept the permit with the special conditions. The
City Council declined to follow the recommendation  and did not accept the
coastal permit with its special conditions. The Council directed that the 
signage and  the. docent program continue and further directed the City
Manager to make a presentation before. California’s Marine Life Protection
Working Group, seeking advice on the “appropriate status for the area.” Also,
the City Manager was directed to once again return to Natural Resources with
a  report on “how, in compliance with federal law, to reduce pollution levels and
to return the Children’s Pool to recreational use for children.” [Exh. 672.]

On July 29, 2003, the Children’s Pool Technical Advisory. Committee met
to discuss ways to accomplish the directive of the City Council, for an
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unpolluted Children’s Pool and a joint use of the beach, at the Pool. The 
members of the Committee included representatives from the NMFS, Coastal
Commission, Fish and Game, County Environmental Health, H ubbs-Sea 
World, Park and Recreation, lifeguards and other City representatives. They
went over most of the proposed “solutions” that had been enumerated over the 
years. They concluded the most viable options were “1. Dredge the b each  in 
conjunction with floating platforms; 2. Close beach to public use; a n d  3. 
Create a new Children's Pool and leave current Children’s Pool for seal use.” 
[Exh. 285.] 

On June 17, 2004, the City Manager provided Natural Resources with 
another report on seals a t Children’s Pool. This report laid o u t a 
comprehensive plan for restoring the Children’s Pool to an unpolluted and  safe 
condition. The plan was centered on dredging a substantial portion of the sand 
at the Pool. It was believed this would restore the water quality in the Pool to 
an acceptable level and relocate the water in the Pool further into the 
breakwater area away from the open sea and dangerous rip currents. The 
estimated cost of dredging the Pool ranged from $250,000 to $500,000. 
Another $50,000 would need to be budgeted annually to pay for anticipated 
dredging every three to five years. [Exh. 703.]

On June 23, 2004, Natural Resources considered the recommendations 
of the City Manager. The Committee voted to refer the matter to the full City 
Council “with no recommendation.” [Exh. 696.]

On or about August 13, 2004, the City posted new signs at the Pool 
explaining that the rope was a  “guideline to avoid disturbing the seals” and 
that swimming was “not recommended” because of excessive bacteria levels. 
[Exh. 215.]

On  September 14, 2004, the City Council once again held hearings on 
the Children's Pool. Addressing the Council that day was James Lecky of the 
NMFS. He advised the Council that harbor seals are a  healthy species which
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are growing in population and not in anyway endangered or threatened as a  
species. In fact, as the population harbor seals expands "[t]hey are causing  
problems . . .  up and down the coast in  terms of invading harbors, causing  ‘
property damage and limiting access to beaches that are important for other
public uses.” He then told the Council: “The tools that are available to th e  City 
and other local governments agencies really reside in [Marine Mammal 
Protection Act] § 109(h).” He said “animals can be moved but of an area i f  they 
are either presenting a public nuisance or they’re causing a public health  
hazard.” It was his position that the seals at Children’s Pool were a local issue 
for the City to resolve. [Exh 129.] At the end of the meeting, the Council voted 
to design and permit the sand removal project and open the pool for year 

round use. Direct that the opening of the sluiceways in the Children’s Pool be 
evaluated as an alternative method to obtain the sand removal and tidal ‘ 
flushing as part of this effort Direct that the rope barriers and sign posts be 
immediately removed to restore public access to the area and that new signs be 
placed.” 

The City has not undertaken any meaningful steps to return the 
Children’s Pool to an unpolluted, safe and usable state since the meeting of 
September 14, 2004. 

 CONCLUSIONS

• In response to the conditions a t  Children’s Pool, Plaintiff Valerie 
O’Sullivan, a private citizen, brought this action, alleging violation by the City 
of the 1931 statutorily-created public trust for the area know as Children’s Pool  
in La Jolla. Plaintiff seeks a declaration of the meaning of the 1931 statutory 
grant to the City as trustee of the tidelands. [Exh. 20.] Plaintiff also alleges a 
violation by the City of the trust and seeks to  compel the City’s compliance 
with it, as well as other relief. The State of California has joined as an 
indispensable party, and has stipulated to be bound by any judgment entered 
by this court.
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, The first issue Plaintiff asks the court to resolve is what was the in te n t of 
the California Legislature in creating the trust and granting the tidelands to the 

C ity as trustte under Statute 937 of the laws of 1931. 
 

Plaintiff then seeks a determination of whether the City has violated the 
tru s t , and if  so, as trustee, has the City breached its fiduciary duty to  the 
people of California. Last, Plaintiff seeks injunctive relief in the e v e n t of
findings in Plaintiff’s favor  

LEGISLATIVE INTENT OF THE TRUST  

The legislative intent in enacting the 1931 Trust, when viewed in light of  
the factual history of the Children’s Pool, as set forth above, is clear. When the 
one-plus acre was entrusted to the City, it consisted of a breakwater and 
appurtenances that created a sheltered area of Pacific Ocean shoreline. This 
sheltered area was created so that children could safely swim in the ocean 
without being subjected to crashing waves, undertow and rip currents, all of 
which pose a danger to. children and neophyte swimmers. The Trust was  
intended to convey to the City an artificial ocean water pool suitable for the use 
of children. As the recipient of the Trust and the Pool, it became the obligation 
of the City to maintain the Trust property in a manner suitable for its intended 
uses' and purposes. 

Reference to the wording of the Trust further demonstrates the legislative 
intent. The Trust conveys the land, with children’s pool constructed thereon: 
“For the uses and purposes and upon the express conditions following, to wit: 
(a) That said land shall be devoted exclusively to public park, bathing pool for 
children, parkway, highway, playground and recreational purposes, and to such 
other uses as may be incident to, or convenient for the full enjoyment of, such 
purposes.” [Emphasis added.] Recognizing that a bathing pool for children 
existed on the land when the Trust was created and that the land was situated 
adjacent to a public park, and would be an extension of same, the legislative 
intent was clear. The entrusted land shall be used exclusively for a public park

-19-



1
2
3

4

5

8

7

S

9

10

11
12
13

1.4t
15

16

17

18

19

20
21
22
23

24

5

26
7

)

which includes a children’s pool, and that the purpose of that use sh a ll be
recreational.  

 The City contends that the  Trust should be read broadly a n d  trie
Legislature must have vested the City with discretion as fee owner and trustee 
in its management of the Trust to determine the uses that are most compatible 
with changing conditions and public needs. The City asserts that extrinsic 
evidence, including the survey of the Trust boundaries and the historical 
information related to Ellen Browning Scripps gift, confirms th a t the 
Legislature intended a broad reading of the Trust in which the Trust permits 
the use by both humans and seals. Other than the bald assertion, the City 
provides no evidence in support of its contention. Reading the Trust “broadly”, 
or "narrowly” does not change the wording of the Trust, which is controlling,

 A local entity that is the recipient of trust property must use the property 
in compliance with the terms of the Trust. The City is a trustee of the property 
and as such "assumes the same burdens and is subject to the same 
regulations that appertain to other trustees of such trusts.” (Long Beach v. 
Morse .(1947) 31 Cal. 2d 254, 256). The Trust is specific. It requires the Trust 
lands to be used for a children’s pool. “Children’s pool” is listed in the 
conjunctive with the other permitted purposes and uses set forth in the 1931 
grant. Any discretionary use by the City must be “incident to, or convenient for 
the full enjoyment of, such purposes [plural].” If a  use of the property is 
inconsistent with any of the purposes, it is not a permitted use.  

The Trust is to be used exclusively for a public park and children’s pool. 
The presence or absence of marine mammals, or other animals for that matter, 
does not change the use of the beach and tidelands specified by the Trust 
grant. The use by the City of the Children’s Pool as a habitat, animal
sanctuary, zoo or seal watching facility that precludes its being used as a  
bathing pool for children would be outside the scope of the Trust.
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 THE CITY’S BREACH OF THE TRUST 

A comparison of photographs of the Pool when first constructed and 
today, well demonstrates that the City has failed to maintain the tru st property
in a condition similar to when the property was conveyed. Photos demonstrate

that the Pool originally was a pool of water sheltered by the breakwater arid 
adjacent to a relatively small strip of sand beach. Today the beach extends out 
almost to the end of the breakwater. In effect, the breakwater no longer serves 
to protect the swimmers and bathers in the water, but rather the sand beach 
has, over the years, filled in most of the Pool. [Exhs. 35 8s 228.] In reality, 
Children’s Pool is no longer a safe pool of ocean water for children to use.

There also exists another safety issue at Children's Pool, and th a t is 
pollution. The evidence is un-contradicted that the water inside the 
breakwater is polluted and the public has been advised, from 1997 to the 
present, not to enter the water at Children’s Pool because it poses a health 
risk. The evidence is also un-contradicted that the beach itself is a repository 
for sufficient amounts of seal feces to potentially pose a health hazard to 
persons, and particularly children, using the beach at Children’s Pool.

In its present condition, the land granted by the 1931 Trust is not 
suitable for the uses enumerated in the grant. Because of the unhealthy 
condition of the sand and water, the Children’s Pool area is not suitable for use 
as a public park, bathing pool for children or a recreational area. That being 
the case, has the City breached the Trust by not restoring the trust lands to a 
usable state? The plaintiff contends that it has.

Plaintiff reads the trust grant as according the  public, as its 
beneficiaries, access to and use of the Children’s Pool, and argues this use by 
the public has been thwarted by the City’s conduct and failure to act while 
trustee of the Children’s Pool. Plaintiffs position is supported by the facts and 
the law. As a trustee, the City has an obligation to “administer the trust with 
reasonable care, skill, and caution under the circumstances then prevailing
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that a prudent person acting in a like capacity would use in the conduct of an 
enterprise of like character and with like aims to accomplish the purposes of 
the trust as determined from the trust instrument.” (Cal Prob. Code §,16 040.)

Plaintiff cites to the fact that since at least 1997, Hubbs-SeaWorld has 
been engaged in a rescue, rehabilitation and release program under the aegis of 
the National Oceanographic and Atmospheric Administration or its sub-agency, 
NMFS. [Exh. 245.] That program consists of retrieving injured or diseased 
animals, rehabilitating them at SeaWorld in San Diego, and, upon re tu rn  to 
health, and after tagging, releasing them in Pacific waters. The release of 
harbor seals is accomplished generally in the kelp beds immediately outside 
the Children’s Pool. Tagged harbor seals are routinely observed hauling-out at 
the Children’s Pool. Once it was determined that the released seals were 
impacting the use of the Children’s Pool, the City  took no steps to protect the 
Pool from becoming a haul-out for such seals. 

The number of seals at the Children’s Pool was minimal, if any, a t the 
time of the creation of the breakwater and the Trust grant Starting in the 
early 1990’s, seals came to reside in the general area of. Children’s Pool in 
growing numbers. During that time frame, the City undertook the designation 
of the ocean and reef immediately adjoining Seal Rock as a reserve in order to 
accommodate the seals in that area. The Reserve is within a hundred yards or 
less of the area granted as the Children’ Pool. In such close proximity, the 
seals, based on counts, seem to prefer the Children’s Pool to Seal Rock as a  
haul-out. Over time, the seal population at Children’s Pool has grown to where 
it now exceeds 200 during portions of the year. Photographs show seals on the 
beach across the entire width of Children’s Pool at the edge of the water. 
[Exh. 399.] 
'

During the 1 990' s, seal feces came to pollute the beach and adjoining 
waters. The County of San Diego, Department of Environmental Health, 
regularly tests the waters along the San Diego coastline. In 1997, the County
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determined the waters at Children's Pool were so polluted that the Pool was 
officially closed to public swimming in March, 1997. [Exhs. 628, 634.] It is
undisputed that the cause of the contamination of the waters at Children's Pool
is seal feces. 
 The County tests the water for three contaminants: total coloform, fecal
coloform and enterococcis. These bacteria contain pathogens, which can 
produce serious illnesses. [Exhs. 163, 265.] In 1997, the waters at Children’s 
Pool contained sufficient numbers of these pathogens that the Pool was unsafe. 
That contamination continues unabated to the present time. 

Until 1999, the County, by statute, could only post a beach with polluted 
water as “Closed,” In 1999, the Legislature enacted AB 411. It provided for 
two categories of warning: “Closed” and “Advisory.” The distinction between 
these warnings is principally the source of the contamination. Contamination 
from human sewage requires a “Closed” warning. Contamination from non-
human sources, such a seal feces, requires an “Advisory” warning.

In1997, the County posted signs warning that the beach was closed for 
water activities. Despite the fact that in  1999, with a change in the law,  
“Advisory” signs should have been posted, the “Closed” signs remained up until 
2003. [Exh. 417.] 

Since the source and level of the pollution remains constant most of the 
time at the Children’s Pool, the County put the Pool on a chronic advisory 
status. The County has classified the Children’s Pool as being polluted 365 
days per year, from 1997 to the present. The next most contaminated beach, 
in terms of. days of closure or advisory, has been the Tijuana River Slough, 
which is polluted on average 149 days a year. [Exhs. 197, 198, 199.]

As the number of seals increased at Children’s Pool, and with the
constantly polluted condition of the Pool, the number of swimmers using th e  
Pool since the early 1990’s has decreased significantly. Public use of the
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Children’s Pool has been severely restricted because of the presence of th e  
eals and the resulting pollution. 

 
s

The next biggest cause of actual or constructive closure of the Children's 
Pool was the City’s decision to erect a rope barrier cutting off public access to 
the Pool. On March 29, 1999, the City Council rejected the City M anager’s
recommendation to dredge the Pool and restore the Pool to the uses set fo rth  in
th e  Grant, and instead voted to rope off the Pool. In doing so, th e  City
breached its obligations under the Trust, as trustee of the Children's Pool.
Instead of returning the Pool to its original and safer configuration and. also
ectifying the unhealthy condition of the water and sand at the Pool, trie City
arred the use of the Children’s Pool as a “public park, bathing pool for
hildren, . . . and [use for] playground and recreational purposes,” as expressly
equired by the 1931 Trust.  The rope remained up from March 1999 until
eptember 17, 2004. 

r
b
c
r
S

Besides the official barrier established by the City to deny public access 
to the Children's Pool, the general condition of the Pool area, with seal feces in 
the sand, the occasional dead seal rotting on the beach until washed out to sea 
by a high tide, and the presence of warning signs, all served to deter the public, 
beneficiaries of the trust grant, from using the beach. To this day, numerous 
signs are posted in and about the area of the Children’s Pool, warning the 
public that bacteria levels exceed safety standards and that swimming is 
allowed but not recommended. [Exh. 410.]. All of these factors, when taken 
together, conclusively establish that practically, as well as constructively, 
access to the beach has been denied to the intended beneficiaries of the trust 
grant, including children, swimmers, fishermen and the public generally.

 

 The City has taken the position that it has fulfilled its duties as the 
trustee of the Children’s Pool, which it admits is a unique piece of property. 
The City argues that it has attempted to reasonably and delicately balance the 
competing interests of its citizens and its legal duties in light of all trie available
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information. The City contends that Plaintiff merely wishes to impose h e r  own 
personal opinion upon the discretion of the City as trustee, to the detrim ent of
a  broader range of unspecified recreational purposes. The City fu rther 
contends that Plaintiff is merely the representative of a “sm all, elite ‘ s p ecial 
interest group” and that the Plaintiff seeks a result Which is contrary to  the 
Legislature's intent of preserving a broad range of permissible recreational and ___
other purposes for the property. The City also argues that Plaintiff’s requested 
relief, to order the City to remove the seals from their “natural habitat,” is 
prohibited by the Marine Mammal Protection Act (hereinafter “MMPA”) a n d  the 
doctrine of separation of powers. 

 
 

 
The City’s position is refuted by its own evidence. As pointed out above,

the City Manager has repeatedly advised the City, that the 1931 grant of the
Children’s Pool is for the public to have use of a unique sheltered pool in  the
ocean, with particular emphasis on its being used by children. Further the
City has been repeatedly advised by its City Manager  and NMFS that the City
can take appropriate action to remediate the safety and health situation at
Children’s Pool without violating the MMPA. 

The MMPA outlaws the “taking” of marine mammals, which can consist
(under Section B harassment) of an act of pursuit, torment or annoyance,
which has the effect of disrupting a marine mammal in the wild from its
natural environment. Exceptions exist under §109(h), which permit such
taking, even without a permit from the Department of Commerce, in the case of'
damage to public or private property, or threats, to public health or safety by

.
the animals or by non-lethal measures, should the marine mammals constitute
a nuisance. The City knew as early as 1997 that under these exceptions it
could deter the seals a t the Children’s Pool. [Exh. 634.] The City voted to take
no. action to protect the Children’s Pool. 

As early as 1999, the West Coast Administrator of NOAA, James Lecky,
wrote Terry Williams a t the City to advise the City that provisions existed in the
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federal law that permitted the City to address human health and safety issues 
posed by marine mammals. [Exh. 205.] Mr. Lecky repeated this advice to the 
City on numerous subsequent occasions.  The City has elected not to  avail 
itself of the applicable provisions of federal law that would permit it  to address 
the health and safety  issues presented at Children’s Pool. To this date, those 
conditions persist unabated. 

 

  
 Plaintiff also contends that “Pro-seal activists” have been permitted by 

the City to conduct themselves in a manner that effectively denies access to  the 
Children’s Pool to swimmers, fishermen and other users of the Pool, beach and 
adjoining areas. The evidence shows that certain individuals have engaged in 
Uncivil, and on occasion, illegal conduct. They have stalked intended u sers  of 
the. Pool with cameras and other devices in order to heckle, and harass them. 
[Exh. 403.] There have been instances of verbal and physical abuse and 
violence. On several occasions, the San Diego Police have been called to  the 
scene. One person, in attempting to discourage people from using the 
Children’s Pool, has been arrested at least twice and is the subject of three 
restraining orders from this court. Private parties requested two of them and 
City lifeguards on duty at the Pool requested the other. That restraining order 
was issued in July 2005. 

It is clear that these activities do discourage people from using the 
Children’s Pool. However, the evidence is that the San Diego Police and 
Lifeguards are responding to complaints of harassment and are enforcing city 
and state laws when violations occur. Based on the record before this court, a 
restraining order will not be issued imposing any requirements or restrictions) 
on City law enforcement personnel or directing the City to take any additional 
steps or refrain from any particular conduct in regard to members of the public 
expressing their opinions at the Children’s Pool, 
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 BREACH OF FIDUCIARY DUTY

Plaintiff next contends that the City as trustee has knowingly and 
willfully violated its fiduciary obligations to its beneficiaries. As a basis fo r  this 
claim, Plaintiff cites to the City closing the beach in 1997, which it claim s it 
has never reopened. The lifeguards have not been kept current on. the official 
status of the Children’s Pool. The City knew of the release of harbor seals near 
the Children’s Pool by Hubbs-SeaWorld and did nothing about the build-up of 
seals at the Pool. The City violated the right of the public to have access to the 
beach by roping off the beach to the public. The City kept the rope in  place 
from 1999 until late 2004. [Exh. 321.] The City failed to prosecute violations 
of its own municipal codes, ordinances and regulations that would regulate the 
presence and activities of activists at the beach, including use and placement
of signs, harassment of the public and other similar activities.

As further evidence of breach, Plaintiff contends th a t the City failed to 
place wordage required by San Diego County on signs it posted at Children’s 
Pool; The City assured the County in 2003 it would incorporate the required 
wordage on the new signs posted at the Children’s Pool. The County also left 
approximately 12 copies of the new required County sign with the City, with 
the understanding the signs would be installed at the Children’s Pool. The 
signs were not installed as promised. Also, the sign created by the City did not 
contain the warning information required by the County. The County had to 
personally install the correct signs at Children’s Pool. [Exh. 409.] 

The City responds to Plaintiffs contentions by arguing that "[a]s trustee, 
the City is held to administer the Trust with reasonable care, skill, and caution 
under the circumstances then prevailing. The evidence has clearly shown that 
the City has and continues to draw from all the available resources in 
determining the best way in which to manage the trust property.” [City’s 
Written Argument at 10.] To the contrary, the evidence is that the City has 
taken no steps to manage the property so as to preserve the Children’s Pool for
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the purpose and uses for which its was constructed and granted to the C ity  as
trustee for the people of California. 

 The City attributes the “current condition” at the Children’s P oo l as 
“merely a  result of the natural evolution of undisturbed conditions in the area, 
including the seals’ natural behavior to haul out on the beach. . . . Therefore, 
the City has taken and continues to take all reasonable steps available under 
these unique circumstances to address the difficult and delicate issue of how to 
manage the Trust area.” [Id at 11.]  

 As shown in some detail in the first portion of this decision, the 
Children’s' Pool is not a “natural condition.” It is a man-made, artificial 
condition that transformed a very  small portion of the Pacific Ocean shoreline 
from open-ocean conditions, subject to significant wave action, undertow and. 
rip currents, to an enclosed area protected from such ocean conditions. The 
former condition can present a danger to novice swimmers, especially small 
children, while the latter creates an ocean swimming experience but with the 
safety attributes similar to a municipal swimming pool. 

As to the City’s contention that it has taken “a ll  reasonable steps” to 
manage the Trust, this contention is not supported by the evidence. As 
discussed above, the Children’s Pool is no longer a pool, since most of the area 
for the Pool is now filled with beach sand. What water there is in the Pool is 
toward the end of the Pool and is subject to rip currents and other ocean-water 
dangers. It is no longer the sheltered Pool that was created by the breakwater 
in 1931. "[T]he public interest in the [San Diego] tidelands--which the City 
holds in tru st for the people of the State of California--necessarily includes 
their protection and preservation.” (State of California ex rel. California State 
Lands Comm'n v. City of Long Beach (2005) 125 Cal. App. 4th 767, 779.) _The 
City has failed to preserve and protect the tidelands subject to the 1931 grant, 
to w it the Children’s Pool. 
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 There is no evidence the City has ever removed the san d  build-up in  the 
Pool since it has “managed” the trust area. Likewise, since the Pool water

 
became unsafe for human use in 1997,  the City has taken no steps  to 
eliminate the pollution in the Pool. There is no evidence before this cour t  th a t 
removing the sand build-up or reducing the pollution level of the Pool w ater is 
impossible, or unreasonably difficult or expensive. To the contrary, the  City
Manager has recommended on numerous occasions that the City undertake
these very steps of reasonable management, which the City has failed to do.

Therefore the court concludes that the 1931 Grant requires, a t  a 
minimum, the Children's Pool be reasonably available for the purposes and 
uses specified by the State of California in the Grant. This requires the City to 
manage and maintain the granted lands for the use of the people of California, 
the beneficiaries of the Grant. This includes swimming, fishing and related 
recreational pursuits. The Pool has not been available for such uses since 
1997. The City has failed to restore the property for such uses despite the fact 
it has had the means and ability to do so. The City has breached its 
obligations as trustee Under the 1931 Trust .  

Plaintiff asks this court to order the City to remove a surveillance 
camera, which had been installed at the Pool, The camera is intended to assist 
the City in policing the Children’s Pool and the surrounding area. Plaintiff 
contends that photographing people making recreational use of a public 
recreational facility is unwarranted and poses an additional and significant 
deterrent to the free, open and public-recreational use of the property. The use 
of such a camera in a public facility, for which the City is obligated to provide 
police protection, rests within the sound discretion of the City.  No evidence of
abuse or improper use of the camera has been show. Based on the record______
before the court, no restrictions on the use of the camera will be imposed.
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REM EDIES

 As stated above, the court will not order the City to modify i t s  law
enforcement activities at the Children’s Pool or remove the surveillance cam era
located a t the Pool. The City argues this court does not have the authority to 
order it to take any action in regard to th e Pool, because such actions w ould be 
discretionary. If the Children’s Pool were a "natural" beach, as argued b y  the 
City, such a position might have merit. This court probably would not order 
the City to clean up a dirty or contaminated “natural” beach where the  City 
was not the direct cause of the contamination.

However, the Children’s Pool is not a  “natural” condition. It is a  man
made, artificial condition, which was entrusted to the City for specific uses and 
purposes. The City has knowingly declined to remove sand from the Pool, even 
though the sand has reached the point where the Pool in reality cannot be used 
for its intended purpose. Although the City has approved requests to study the 
removal of the sand, even as recently as September of 2004, it has consistently 
failed to remove the sand that has been building-up for the last 70 years.

The presence of unhealthy levels of bacteria from seal feces in the pool 
water has been consistently left un-addressed by the City. The substantial 
increase in the number of seals using the Children’s Pool seems to have some 
relationship to the actions or inactions of the City. The creation of the Reserve 
in close proximity to the Children’s Pool and the release by Sea World of 
rehabilitated harbor seals in the kelp beds off-shore of the Pool, seem to have 
contributed to an increasing number of seals using portions of the Children’s 
Pool in the mid-1990’s. The City’s decision to separate the seals from humans 
and then closing off the Pool to humans, likewise appears to have encouraged 
the seals' to occupy more and more of the beach with ever increasing numbers. 

-------- The occupation  of the Children's Pool does not seem to be a "natural"—
phenomenon. According to  the evidence at trial, Children’s Pool is the only 
public beach in California that has been taken over by seals. The City was
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warned in 1997 that if it did not discourage the seals from hauling-out a t  the
Children’s Pool, the number of seals present at the Pool would greatly increase.

In  r esponse to the situation, the City put up barriers to keep the public o u t of 
the Pool a r e a .  To date, the City has taken no steps to reduce the level of
pollution a t Children's Pool.

 Therefore, in order to protect the rights of the people of California t o  the 
full use and enjoyment of a unique asset, the Children’s Pool, the City, as 
trustee of the Children’s Pool, is hereby ordered to employ all reasonable
means to restore the Pool to its 1941 condition by removing the sand build-up
and further to reduce the level of water contamination in the Pool to levels
certified by the County of San Diego as being safe for humans. Likewise, the
City is ordered to maintain, the beach sand so that it does not pose a health
hazard to humans. 

Nothing contained in this order shall be construed as requiring the City 
to violate any law, rule or regulation of any federal, state or county government.
The court will maintain jurisdiction to oversee compliance with this order. This 
order shall be fully complied with no later than six(5 )  months after the date 
this order is issued. The City is directed to file a report with this court, no later 
than sixty (60) days following entry of this order, setting forth what steps it has 
undertaken and intends to undertake to comply with this order
IT IS SO ORDERED. 

.  

Dated: aug 26 , 2005 . '

 

 

J f j f t f

 Judge of the. Superior Court



COURT OF APPEAL, STATE OF CALIFORNIA
FOURTH APPELLATE DISTRICT, DIVISION ONE

PROOF OF SERVICE

VALERIE O’SULLIVAN v. CITY OF SAN DIEGO 
Case No. D047382; SDSC No.GIC 826918

I, the undersigned, declare that: I am, and was at the time of the service hereinafter

mentioned, at least 18 years of age and not a party to the above entitled action. M y business

address is 1200 Third Avenue, Suite 1200, San Diego, California 92101; I am employed in

San Diego County, California.

I served the foregoing CIVIL CASE INFORMATION STATEMENT on

November 8, 2005 by depositing a copy/copies thereof in the United States Mail in  San

Diego, California, enclosed in a sealed envelope, and placed it for collection and mailing

with the United States Postal Service, addressed to:

Paul Kennerson, Esq. 
KENNERSON & GRANT, LLP 
101 West Broadway, Suite 1150 
San Diego, CA 92101 

Hon. William C. Pate
Judge, Department 60
Superior Court of California
330 West Broadway
San Diego, CA92101

I declare under penalty o f perjury under the laws of the State of California that the 

foregoing is true and correct.

Executed at San Diego, California, this 8th day of November, 2005.

----/ f -
Virginia T. Camba
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I served the foregoing CIVIL CASE INFORMATION STATEMENT on

November 8, 2005 by depositing a copy/copies thereof in the United States Mail in San

Diego, California, enclosed in a sealed envelope, and placed it for collection and mailing

with the United States Postal Service, addressed to:

Paul Kennerson, Esq. 
KENNERSON & GRANT, LLP 
101 West Broadway, Suite 1150 
San Diego, CA 92101 

Hon. William C. Pate
Judge, Department 60
Superior Court of California
330 West Broadway
San Diego, CA 92101

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct.

Executed at San Diego, California, this 9th day of November, 2005.

, r  ' ' / ’ ¡ n

Virginia T. Camba
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F IL L E D  
Clerk of the Superior Court
OCT - 4 2005 

By: C.LUNT, Deputy

SUPERIOR COURT OF CALIFORNI
 COUNTY OF SAN DIEGO

VALERIE O’SULLIVAN, 

Plaintiff,

v.

CITY OF SAN DIEGO, a municipal entity,) 
FOES 1 through 500, inclusive, )

Defendants.

CASE NO. GIC. 826918 

JUDGMENT

Ju d g e : Hon. William C. Pate  Dept : 60 60

 ) 
.)
) 
) 
) 
)

This matter came on for trial in Department 60 before the Honorable 
William C. Pate, sitting without a jury, on July 26, 2005 through August 1,  
2005. Plaintiff VALERIE O’SULLIVAN, a private citizen in her capacity as a 
private attorney general under C.C.P. Section 1021.5, appeared by and through 
her attorneys, Kennerson & Grant; LLP, by Paul Kennerson, Esq. Defendant 
CITY OF SAN DIEGO, a municipal entity, appeared by. and through its 
attorneys, the Office of the City Attorney, by Debbie Smith, Esq. Defendant 
STATE OF CALIFORNIA, acting by and through the STATE LANDS 
COMMISSION, did not appear, having stipulated to be bound by any judgment 
entered by this Court.
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Evidence was received, both testimonial and documentary. At the 
conclusion of trial, the Court requested counsel to submit statements of 
argument regarding the legal and factual issues raised during the course of the 
trial. Upon receipt of these statements, the Court took the matter under 
submission to consider the contents of each, together with the evidence 
received. On August 25, 2005, the Court issued its Tentative Statement of 
Decision and heard oral argument from counsel on August 26, 2005. U pon 
hearing oral argument, the Court issued its Final Statement of Decision. 

The Court, having made its Statement of Decision, which has been 
signed and filed and which is attached to this judgment as Exhibit A, hereby 
orders that judgment be entered in favor of Plaintiff as follows: 

1. Plaintiff shall have judgment against Defendant City of San Diego
on her claim of breach of trust. 

2. Plaintiff shall have judgment against Defendant City  of San Diego 
on her claim for breach of fiduciary duty .

3. Plaintiff shall have judgment against Defendant City of San Diego
on her request for declaratory relief as set forth in Exhibit A; and the Court 
orders the following injunctive relief: 

4. Defendant City of San Diego is ordered to employ all reasonable
means to restore the Children’s Pool to its 1941 condition by removing the 
sand build-up and further to reduce the level of water contamination in the 
Children’s Pool to levels certified by the County of San Diego as being safe for 
humans. 

5. The .Court will maintain jurisdiction to oversee compliance with 
this order. This order shall be fully complied with no later than six(6) months 
after the date this order is issued. The City is directed to file a report with the 
Court, no later than sixty (60) days following entry of this order, setting forth
what steps it has undertaken and intends to undertake to comply with this
order.

27 . 

28'
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plaintiff is the prevailing party and shall receive her costs in the am ount 

Dated: O c t  4 ,  2005
  Judge Of the Superior Court
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